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Kunkel, Mark

From: Kunkel, Mark

Sent: Tuesday, September 18, 2007 3:28 PM

To: Lovell, David; Nilsestuen, Joel; Anderson, John; Stolzenberg, John
Subject: RE: Questions re. lllinois model

The following are my preliminary questions about the proposal that is based on the lllinois law (the proposal). (l've
included Leg. Council's questions below my questions so that all of the preliminary questions are in one document.)

Perhaps we should meet to discuss these issues? Let me know how you want to procede.
My questions:

1. it looks like you want to retain the authority of municipalities over "interim cable operators,” which are companies that
elect to retain their municipally granted franchises. Is that correct? If so, it appears that, if a company decides that it
wants to be an interim-cable operator, the municipality must renew the franchises periodically for the company to continue
to do business. Also, none of the proposal's requirements that apply to a "holder” (which is defined as a company that
receives an authorization from the PSC) would apply to an interim cable operator. - The requirements that apply to a holder
relate to PEG access, emergency alert system, the franchise fee; the fee for PEG support, audits, local government
authority over rights-of-way, build-outs, and enforcement. None of the foregoing would apply o an interim cable operator.
However, an interim cable operator would be subject to the consumer service and privacy protection requirements,
because those requirements apply to companies that provide cable or video service, rather than apply only to "holders.” Is
that okay?

2. As noted above, the right-of-way requirements that apply to a company will depend on whether that company is an
interim cable operator or a "holder." Is'that okay, or should one set of requirements apply to everybody?

3. Who should enforce the proposal's requirements? Under the proposal, the PSC issues authorizations to holders, but
DOJ enforces the proposal's other requirements. Under Wisconsin law, DOJ does go to court to enforce requnrementS\i
administered by the PSC. However, DATCP, rather the DOJ, generally has authority over consumer protection issues. -
Should DATCP, rather than DOJ, enforce the consumer service and privacy protection requirements of the proposal?

4. The proposal also gives dual authority to local governments and DOJ to enforce the consumer protection and privacy
requirements.  Such dual authority exists under Wisconsin law, butit'is rare. - If you want to allow local governments to
enforce the requirements, I'm assuming you want any forfeitures that are paid to the local government pursuant to local
enforcement to go to the local government, and any forfeitures that result from DOJ enforcement to go the state treasury,
is that correct?

5. The proposal creates a consumer utilities unit in DOJ that has authority to.intervene in any matter related to electric,
natural gas, water or sewer service. Interestingly, the proposal does not allow intervention in.matters relating to cable or
video service. ("Cable or video" service is defined-for that part of the proposal, but the term is mentioned only.in‘the
legislative findings for:that portion of the proposal.) Do you want to create a consumer utilities unitin DOJ with the same
limitation on intervening in matters relating to cable or video? If so, I'm assuming you would be creating something
comparable to the Public lntervenor which, under former law, was authorized to intervene in certain environmental

matters. @A/ + e M

6. Under the proposal, state issued franchises expire when the lllinois act sunsets. How do you want to deal with
franchise expiration? Also, there are no application fees in the proposal. Do you want to allow the PSC to charge a fee to
recoup the cost of administering the proposal? § {:} e a7 o Y

7. As | draft the substitute amendment, I'm certam other issues will arise. (For example | don't thmk that the proposal
does uses consisfent terminology in referring to the state issued franchise or authorization.) Hopefully, | can address
those issues in a drafter's note.

From: Lovell, David
Sent: Tuesday, September 04, 2007 2:09 PM
To: Nilsestuen, Joel; Anderson, John; Kunkel, Mark

Subject: Questions re. Hinois model



Joel, John, & Mark,

I have reviewed the lllinois legislation agaih, with an eye to questions that will need to be resolved in adapting it to
Wisconsin law.. The first few are pretty detailed, but the rest are at more of a big-picture level. Here they are:

Definition of "footprint” -- what are "national map accuracy standards"?

Definition of "household" - cf. 16.27 (1) (¢) "Household" means any individual or group of individuals who are living
together as one economic unit for whom residential energy is customarily purchased in common or who make N e

undesignated payments for energy in the form of rent." This seems like a better definition tome. 122 /[ 7 + DIV

Definition of "low income household" -- what does "average" mean? should this be "aggregate"?
taat LV S Crnemt

The term "basic local exchange service area” isn't used anywhere in the draft, except in its own definition; the term used
is "telecommunications service area," which is also defined. /

Confidentiality -- should the language in the draft be replaced with a reference to s. 196.135? or just omitted? If not,
then what provision of "WI Adm. Proceedures Act" (ch. 227) should be applied? should it be a contested case? Replace

reference to "FOIA" with s. 19.357 5 X~eeg Lo t9. 1 e

Sunset and term of state franchise -- lllinois law took effect June 30, 2007, and sunsets-on Oct. 1, 2013, so franchises
are valid for ~ 6 years. Should the WI bill have a sunset? Should there be a 6-year term on state franchises?

PEG -- enforcement - court of competent jusrisdiction has exclusinve auth. to enforce -- what does thus mean? How does
it differ from current Wi law? Who can bring an action to enforce --municipality? PSC? DATCP?

Emergency Alert System -- find FCC cite

. Rights-of-way -- put language of draft into ch. 667 Leave ss. 66.0425, 182.017, and 196.58 u.ﬁchanged {on the theory
“that any conflicts will be resolved by applying the more specific and more recently-created Ianguage of the draft to video _
service providers) ? A»» e F j Bl

{3 ;/ & o kA ) et Com 7% o/ Canntd (o~

R 7

Large telcos -- SB 107: <500,000; and > 500,000 - lllinois law: < 300,000; 300,000 - 1,000,000; and >1, 000,000 -- so,
what categories should we use, and what requirements should we apply? .7, = . | Aot

Broadband build out -~ same requirement? Pay to USF, for use limited to broadband’> Or create a grant program based

on 2005 Act 4797 Or ... 777 I e f}ﬂﬁ &”im by nees 0 Mants

Interference With Service to Tenants -- this is in the lllinois law, but the draftmg mstnctubns omit it - should the draft
include this, to be truly the same as lllinois law, or exclude it, as in the drafting instructions?

the latter, under what model? investigation and PSC order, which is enforcible in court (see ss. 196.26-196.30)7 Or
investigation and referal to’AG for prosecution (see s. 196.44)? Or direct authority of PSC to commence proceedings (see
s. 196.219 (4)?

Enforcement -- assign to Ai‘a} in drafting instructions? Or to PSC, which generally enforces the laws it implements. If
I

Also, though | have not studied this, it appears likely that there may be aspects of the lllinois enforcement provisions that
don't mesh well with Wisconsin law enforcement procedures, etc.

Consumer Protect;on/» see Mark's questions in his August 30 e-mail -- should the draft create an entity in DOJ such as
the Consumer Ut;hty Unit created by the lllinois law? Or should this function go to DATCP as part of its consumer
protection program?

With regard to the 2 preceeding items -- | suggest that you deviate from the lllinois model to the extent that model
creates new administrative structures or follows patterns that are not the traditional way in which Wisconsin has organized
its government. To translate, that would mean using one of the existing forms of PSC enforcement and putting consumer
protection in DATCP, again relying on existing enforcement mechanisms. | think this could be done and still honestly
represent the draft as being the liliniois law put into the Wisconsin Statutes.

The same applies with regard to my comments on confidentiality and PEG enforcement, and probably others, as well.



Sections 11 & 12 -- these appear to be either irrellevent or inapporpriate for the Wi Stats. -- omit?

New Municipal Franchises -- It appers that the draft needs to retain current s. 66.0419 to allow renewal of municipal
franchises, amended in the way that the lllinois law amends the lilinois Municipal Code and Counties Code, to require that
new franchises incorporate or conform to the statute regarding state wide franchises. i

Let me know when you want to talk about these issues/questions.

David

' b,
David L. Lovell, Senior Analyst f/‘
Wisconsin Legislative Council Staff '
608/266-1537
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